Dear [NAME],
Our GMS contract defines the ‘essential services’ that a GMS GP practice is required to provide. The terms of our GMS contract, which are required to follow Regulation 17 of the National Health Service (General Medical Services Contracts) Regulations 2015, mandate a limited number of services which the GP practice is required to deliver itself (which in practice means using members of the surgery staff to deliver the service, namely ‘in house’). These in house services (the ‘Defined Services’) are as follows:
– Offering consultations to the patient with a physical examination if needed;
– advice in connection with the patient’s health and relevant health promotion advice;
– cervical screening services;
– child health surveillance services;
– contraceptive services;
– maternity medical services; and
–vaccine and immunisation services.
We accept that the Defined Services have to be delivered in house by the GP practice to patients of the practice and temporary residents and those persons set out in Regulation 17(10). Outside these Defined Services, the GMS contract allows GP practices discretion to decide whether to support the needs of patients by providing services in house or making a referral to another NHS provider to meet the needs of the patient.
It follows that, where a GP considers how to manage a patient with a long term condition, the GMS contract gives a measure of discretion to each GP practice to decide whether to deliver its duties to provide medical services to its patients by providing support to the patient in house in the practice or to refer the patient toanother NHS provider through the NHS e-Referral system for that support to be provided by a secondary care provider. 
The BMA has confirmed to us that the key issue is not whether the clinical intervention arising from the patient’s needs can be classified as being an “essential service” under Regulation 17, but whether the clinical intervention is one where the GMS contract requires the service to be delivered in house at the GP practice.
If the clinical intervention is not one where the GMS contract requires the service to be delivered in house at the GP practice, the GP practice has a discretion to decide whether to provide that service in house or to make a referral for the clinical intervention to be provided by another NHS provider.
The fact that the ICB has made a commissioning decision not to continue to provide support to a particular cohort of patients cannot, of itself, impose any additional duties on our GP practice. Unless a clinical intervention is one of the limited list of Defined Services, namely defined in the GMS contract as services that the practice is required to provide, a GP practice continues to have the right to decide whether we should discharge our duty to provide services to this cohort of patients by providing support in house or by making a referral for these services to be provided by another NHS contractor.
We have carefully reflected on this issue within the practice and have decided that our capacity and expertise mean that we are unable to sign up to the LES and that the needs of this patient group are best served by continuing to make a referral to a secondary care provider for support to be provided to this cohort of patients.
Outside of Defined Services, the GP practice has a discretion to decide whether to provide a particular clinical intervention in house or to make it the subject of a secondary care referral. In the case of this [cohort of patients,] this practice has decided that it would be in the best interests of the patient to continue their management in secondary care. For the avoidance of doubt, we take the position that continuing the previous arrangements under which the practice arranged for these patients to continue to be managed in secondary care does not constitute a breach of the terms of our GMS contract.
Yours sincerely

